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. I NTRODUCTI ON

On appeal ,!' Def endant s- Appel | ant s/ Cr oss- Appel | ees

1 Def endant s- Appel | ant s/ Cross- Appel | ees Ni ssan Mdtor Corporation in

Hawai i, Ltd. and Infiniti Mdtor Sales, Inc. (collectively, “Nssan”) appeal

fromthe first circuit court’s: (1) judgrment, filed on March 30, 2000;

(2) order denying Nissan’'s notion for judgnent after trial, filed on May 11,

2000; and (3) order denying Nissan's alternative notion for new trial or

remttitur, filed on May 11, 2000. Plaintiff-Appellee/Qoss-Appellant Leland

CGonsal ves (“Gonsal ves”) cross-appeals fromthe first circuit court’s:

(1) order granting in part and denying in part Nissan’s notion for protective
(conti nued...)



Ni ssan Mbtor Corporation in Hawai‘i, Ltd. and Infiniti Mtor
Sales, Inc.? (collectively, “Ni ssan”) argue that the circuit

court erred by denying Ni ssan’s notion for summary judgnent, two
notions for judgnent as a matter of |aw,® and renewed notion for
judgnent as a matter of |aw' because Plaintiff-Appelleel/Cross-
Appel I ant Lel and Gonsal ves (“Gonsalves”) is unable to maintain
his sex discrimnation, inplied contract, and prom ssory est oppel
claims. For the reasons discussed herein, we remand for entry of
a judgnent in favor of Nissan with respect to the sex
discrimnation, inplied contract, and prom ssory estoppel clains.
Furthernmore, we affirm (1) the circuit court’s denial of

CGonsal ves’s ex parte request for entry of default of Nissan as to

Gonsal ves’ s first anended and suppl enental conpl ai nt because

}(...continued)
order and sanctions, filed on December 10, 1999; (2) order granting in part
and denying in part Nissan's notion in linmine to exclude irrel evant reference,
evi dence, and testimony relating to Neldine Torres, filed on Decenmber 27,
1999; (3) order granting Nissan’s notion to strike Anna M El ento-Sneed as a
witness, filed on January 13, 2000; (4) order granting in part and denying in
part Ni ssan’s second notion for judgnent as a matter of law, filed on
January 19, 2000; (5) order denying Gonsalves's nmotion for leave to file
second anended and suppl enental conplaint and for oral hearing thereon, filed
on January 21, 2000; (6) findings of fact, conclusions of |law, and order
granting in part and denying in part Gonsalves's notion for attorney’'s fees,
costs, and prejudgnent interest and to set the anount of supersedeas bond,
filed on March 30, 2000; (7) judgnment, filed on March 30, 2000; and (8) order
denyi ng Gonsal ves’s notion for sanctions, filed on May 3, 2000.

The Honorable Gail C. Nakatani presided over the order granting in
part and denying in part N ssan’s notion for protection order and sancti ons,
filed on Decenber 10, 1999. The Honorable Victoria S. Mirks presided over al
other items appealed fromand before this court.

2 Nissan Mtor Corporation in Hawai‘i, Ltd. is the parent conpany of
Infiniti Motor Sales, Inc.

8 Although N ssan entitled its notion “Mdtion for Directed Verdict,”
Hawai i Rules of Civil Procedure (HRCP) Rule 50 refers to “notions for
judgnent as a matter of law”

4 Al though N ssan entitled its motion “Mtion for Judgment After

Trial,” HRCP Rule 50 refers to “renewed notions for judgnment as a matter of
I aw. ”
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Ni ssan “defended” itself for purposes of Hawai‘i Rules of Cvil
Procedure (HRCP) Rule 55; (2) the circuit court’s denial of
Gonsal ves’s notion for |leave to file a second anended and
suppl enment al conpl ai nt because Gonsal ves’s clains were
sufficiently articulated in his first amended conplaint; (3) the
circuit court’s dismssal of Gonsalves’s claimfor defanation
because the publication requirenent of defamation cannot be based
on conpel |l ed sel f-publication; (4) the circuit court’s granting
of sanctions agai nst Gonsal ves; and (5) the circuit court’s
deni al of CGonsalves’s notion for sanctions. All other points of
error brought by Gonsal ves and N ssan need not be addressed.

[1. BACKGROUND

On February 27, 1998, after working for about ten
mont hs at Nissan as a service departnent manager, Gonsal ves was
fired. On Novenber 6, 1998, Consalves filed a conplaint against
Ni ssan, alleging (1) sex discrimnation, (2) defamation,

(3) pronmissory estoppel, and (4) intentional and negligent
infliction of enotional distress.?

On Septenber 28, 1999, Nissan filed a notion for
sumary judgnent on all clainms. On Novenber 15, 1999, the
circuit court denied the notion. On Novenber 19, 1999, the court
sua sponte reconsidered its ruling and granted sunmary j udgnment
in favor of Nissan on the negligent infliction of enotional

di stress claim

5 At some point during the trial, Gonsalves added his inplied contract
claim See infra n.16.
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On Cctober 7, 1999, Consalves filed his first amended
and suppl emental conplaint. N ssan had filed an answer to
Gonsal ves’ s original conplaint on Novenber 30, 1998, but did not
file an answer to Gonsalves’s first amended and suppl enent al
conplaint. On Cctober 21, 1999, CGonsal ves requested an entry of
default as to his anended and suppl enental conplaint. The
circuit court denied the notion.

At trial, Neldine Torres testified that Gonsal ves nade
sexual conmments to her,® blew on her neck, poked her sides near
her bra-line, and touched her between her knee and thigh. There
was testinony that Kevin Kual apai, who replaced Gonsal ves as a
servi ce manager, made i nappropriate comments to Torres, and
Torres did not report himfor sexual harassnent.’” In addition, a
mal e enpl oyee had passed out |ingerie calendars to other
enpl oyees, with no objection.

Gonsal ves testified that, in January 1998, Wayne
Suehi sa, vice president, adm nistrator, and treasurer of N ssan
Mot or Corporation in Hawaii, Ltd., informed himof Torres’s
sexual harassnent allegations against him Gonsal ves denied the
conplaints. Suehisa admtted telling Gonsal ves that he woul d get

a “thorough and fair investigation,” that he did not “need to get

6 The comments included “I like to | ook at you,” “You're nmy honey,” “[I
woul dn’t] mind getting caught with [ny] pants down dependi ng on who it was
with,” and “You snell good, you nake ne hungry.”

7 On cross-exani nation, Torres stated that Kual apai asked her, while
she was counting nmoney, “How nmuch did you nmake on Hotel Street |ast night?”
Kual apai testified that he once told Torres, who had one | eg on her desk, that
she should “put her |egs dow [because] the flies were getting dizzy.”
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a lawer,” and that “because [N ssan was] planning on continuing
to do an investigation at that point in time, [Suehisa] wasn’'t
pl anning on term nating [ Gonsal ves].” Gonsalves testified that
Suehi sa al so apprised himthat he “didn’t have to worry about
losing [his] job.”

On January 26, 1998, Suehisa drafted an inter-office
menor andum detai l i ng Torres’s cl ai s agai nst Gonsal ves. The next
day, Suehi sa conposed anot her inter-office nmenorandum i ncl udi ng
Gonsal ves’ s denial of the accusations. On January 28, 1998,
Suehisa stated in an inter-office nenorandumthat “[Torres] wll
mai ntai n her position, as well as, [CGonsalves].”

On February 15, 1998, CGonsal ves wote a nenorandumto
Ni ssan regarding the “hostile work environnent” created by
Torres. He testified that “her attitude towards work was j ust
zero” and that she “was insubordinate by not performng the
duties that she was supposed to.” Although Suehisa received
Gonsal ves’ s nenorandum he did not investigate the claim
Suehi sa stated that he did not think he had a “l egal duty”
because the conplaints were “performance related.” Moreover, he
stated that he had al ready noved supervisory duties over Torres
from Gonsal ves to Roderick Morrison, vice president and general
manager of Infiniti Mtor Sales, Inc.

Suehisa hired Linda Kreis to investigate Torres’s
allegations. Kreis testified that she interviewed and prepared
statenents for ten enpl oyees, including Torres and Gonsal ves.

After interviewi ng the witnesses, Kreis prepared a report
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summari zing the results of her investigation. She concluded that
Gonsal ves’s “behavior . . . at the time of witing the report
al ready could be construed as creating a hostile environnent” and
recommended that Gonsal ves “be counsel ed about his unacceptable
behavi or and disciplined in a manner to assure there’ s no
reoccurrence.” Because Kreis had not received all of the signed
statenents, she ternmed this report an “interimreport of
i nvestigation.”

On February 21, 1998, Kreis sent the interimreport to
Suehi sa. Suehi sa responded to the report with “major
di sappoi nt nent ”:

You know, here we had a manager that | guess was performng
our gane plan, like |I had nentioned, who had a gane plan to
grow t he busi ness, he was executing on that. He seened to
be going in the right direction operationally. And, you
know, as | had said earlier this norning, we were trying to,
well, what | was hoping for was that we could conme to a
different resolution. But as you read each paragraph, as
you canme to find out that allegation after allegation was
bei ng corroborated by not only one witness but a nunber of
W t nesses, and that those witnesses were al so bringing up
things that they saw, they heard, it was very di sappoi nting.
It was d[is]heartening, actually.

On February 24, 1999, Suehisa decided to term nate Gonsal ves.
G ven the evidence al ready adduced from vari ous w tnesses,
Suehi sa determned that he did not need the final report. At the
time of Suehisa’ s decision, four of the affidavits, including one
from Torres, had not yet been signed. One of the |ater-received
signed affidavits was actually supportive of Gonsal ves.

On February 27, 1999, N ssan term nated Gonsal ves.
Suehi sa expl ained that he waited until February 27, 1999 because

he wanted to see whether receipt of any of the outstanding



statenents woul d “substantially change[]” the facts al ready
established. Suehisa testified that he believed he was required
to “do a fair job” in investigating any alleged m sconduct. In
addition, Suehisa stated that Nissan’s termnation letter

expl ained all of the reasons for CGonsalves’s term nation. The
termnation letter articulated that “[b]ased on Ms. Torres’|[s]

al l egations and the corroborating statenents of the w tnesses,

[ Nissan had] concluded that [Gonsal ves’s] conduct toward Ms.
Torres could be construed as sexual harassnment and warrants

di sciplinary action.” The letter further expounded that

Gonsal ves had retaliated agai nst Torres and ot her enpl oyees,
contrary to Nissan’s harassnent and discrimnation policy. On
cross-exam nation, Gonsalves admtted that he had received a copy
of Nissan’s Policies and Guidelines Mnual .

Gonsal ves testified that he applied for about forty to
fifty jobs after being term nated by N ssan, but was rejected
fromeach one. On the applications, he was required to explain
the reasons for his term nation by N ssan.

On Decenber 28, 1999, at the close of Consal ves's case,
Gonsal ves noved for |eave to file a second anended and
suppl enental conplaint. The court deni ed Gonsal ves’s noti on.

On the same day, Nissan noved for judgnent as a matter
of law. The court denied the notion. On January 10, 2000, after
all evidence had been introduced, Ni ssan again noved for judgnent
as a matter of law. The court granted the notion with respect to

“that portion of [CGonsalves’s] claimof defamation which was
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based on the self-publication of the reasons for [Gonsal ves’ s]
term nation,” and denied the remai nder of the notion.

Gonsal ves proposed the inclusion of a separate
negl i gence count in the special verdict form The court rejected
Gonsal ves’ s proposal .

On January 13, 2000, the court sent the case to the
jury. On January 25, 2000, the jury returned its special verdict
in favor of Gonsal ves on the discrimnation, prom ssory estoppel,
and inplied contract clains, and in favor of N ssan on the
defamation and intentional infliction of enotional distress
clains. The circuit court awarded the followi ng anobunts for a

grand total of $2,918, 249. 59:

Speci al Danmges $1, 090, 597. 00
(for discrimnation,
prom ssory estoppel, and
i mplied contract clains)

Puni ti ve Damages $875, 000. 00
(for discrimnation claim
CGener al Damages $140, 000. 00
(for prom ssory estoppel
claim
Cost s $76, 346. 93

(for discrimnation,
prom ssory estoppel, and
i mplied contract clains)
Attorney’s Fees $708, 649. 80
(maxi mum awar ded under
di scrim nation claim
Tax on Fees and Costs $32, 655. 86

Less di scovery sanction $5, 000. 00
awar ded agai nst GConsal ves

On April 7, 2000, Nissan renewed its notion for
judgnent as a matter of law and, in the alternative, for new

trial or remttitur. Bot h were deni ed.
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On June 8, 2000, Nissan filed a notice of appeal. On
June 21, 2000, Gonsalves filed his notice of cross-appeal.

1. STANDARD OF REVI EW

A Def aul t Judgnent

Application of HRCP Rul e 55, which governs entry of
default judgnent, is reviewed for abuse of discretion. See

Stafford v. Dickison, 46 Haw. 52, 56, 374 P.2d 665, 668 (1962);

Citicorp Mbrtgage, Inc. v. Bartolone, 94 Hawai ‘i 422, 439, 16

P.3d 827, 844 (App. 2000); First Trust Co. of Hilo, Ltd. v.

Rei nhardt, 3 Haw. App. 589, 593 n.5, 655 P.2d 891, 894 n.5
(1982).

B. Mbtion to Anend Conpl ai nt

A denial of |eave to amend under HRCP Rule 15(a) is

within the discretion of the trial court. See Federal Hone Loan

Mortg. Corp. v. Transanerica Ins. Co., 89 Hawai ‘i 157, 162, 969

P.2d 1275, 1280 (1998). Thus, this court reviews the circuit
court’s denial of a notion to anmend a conpl ai nt under the abuse
of discretion standard.

C. Speci al Verdict Form

A trial court has “conplete discretion” whether to utilize a
speci al or general verdict and to decide on the form of the
verdict as well as the interrogatories submtted to the jury
“provided that the questions asked are adequate to obtain a
jury determination of all factual issues essential to
judgnent.” In re Hawai‘ Federal Asbestos Cases, 871 F.2d
891, 894 (9th Cir. 1989); accord 9 C. Wight & A Mller
Federal Practice and Procedure 8§ 2505 (1971) [hereinafter,
Wight & Mller]; see also HRCP 49(a). Although thereis
“conpl ete discretion” over the type of verdict form the
guestions thenselves may be so defective that they
constitute reversible error. Wight & MIler, supra

§ 2508.




In analyzing alleged errors in special verdict forns,
the instructions and the interrogatories on the verdict form
are considered as a whole. See Knodle[ v. Wikiki Gateway
Hotel, Inc.], 69 Haw. [377,] 383-84, 742 P.2d [377,] 382-83
[(1987)] (“[T]he judge should explain the | aw of the case,
poi nt out the essentials to be proved on one side or the
other, and bring into view the relation of the particul ar
evi dence adduced to the particular issues involved. Al of
this nust be done in such a manner that the jury will not be
msled.”) (citations omtted) (internal quotations and
brackets omtted).

Montal vo v. Lapez, 77 Hawai‘i 282, 292, 884 P.2d 345, 355 (1994)

(sone brackets in original).

D. Mbtion for Sunmary Judgment

We review [a] circuit court’s award of sunmary judgnment de
novo under the sanme standard applied by the circuit court.
As we have often articul ated:

[s]ummary judgnent is appropriate if the pleadings,
depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to
judgnent as a matter of |aw

A fact is material if proof of that fact would
have the effect of establishing or refuting one of the
essential elenents of a cause of action or defense
asserted by the parties.

The evi dence nust be viewed in the Iight nost
favorable to the non-noving party. In other words, we
nust view all of the evidence and the inferences drawn
therefromin the |ight nost favorable to [the party
opposi ng the notion].

Fujinmoto v. Au, 95 Hawai‘i 116, 136-37, 19 P.3d 699, 719-20

(2001) (internal quotation marks and citations omtted) (brackets
in original).

E. Judgnent as a Matter of Law and Renewed Mbdtions for Judgnent
as a Matter of Law

Atrial court’s ruling on a judgnment as a matter of |aw
or a renewed notion for judgnment as a nmatter of law is reviewed

de novo. See In re Estate of Herbert, 90 Hawai ‘< 443, 454, 979

P.2d 39, 50 (1999).
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F. Concl usi ons of Law

This court reviews the circuit court’s concl usi ons of

| aw de novo under the right/wong standard. Child Support

Enf orcenent Agency v. Roe, 96 Hawai i 1, 11, 25 P.3d 60, 70

(2001). *“Under this . . . standard, we exam ne the facts and
answer the question without being required to give any weight to
the trial court’s answer to it. Thus, a [conclusion of law is
not bindi ng upon the appellate court and is freely reviewable for

its correctness.” State v. Kane, 87 Hawai‘i 71, 74, 951 P.2d

934, 937 (1998) (quoting State v. Bowe, 77 Hawai‘i 51, 53, 881

P.2d 538, 540 (1994)) (citations omtted).

G Sancti ons
“This court reviews the circuit court’s inposition of
sanctions for discovery abuse . . . under the abuse of
di scretion standard.” Stender v. Vincent, 92 Hawai‘i 355,

362, 992 P.2d 50, 57 (2000) (citing Kawamata Farms, Inc. v.
United Agric. Prods., 86 Hawai‘i 214, 241, 948 P.2d 1055,
1082 (1997)). “All aspects of a HRCP Rul e 11 determ nati on
shoul d be reviewed under the abuse of discretion standard.”
Canal ez, 89 Hawai‘i at 300, 972 P.2d at 303 (quotation
omtted)].

Fujinoto, 95 Hawai‘i at 137, 19 P.3d at 720.
| V. DI SCUSSI ON

A. Procedural |ssues on Appeal

1. Default notion

Gonsal ves argues that the circuit court erred by
denying his request for entry of default under Rule 55(a) because
Ni ssan failed to respond to his anended pl eadi ng.

HRCP Rul e 55(a) provides that when “a party agai nst
whom a judgnment for affirmative relief is sought has failed to

pl ead or otherwi se defend as provided by these rules and that
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fact is nade to appear by affidavit or otherwi se, the clerk shal
enter the party’ s default.” (Enphasis added.) This court has

expl ai ned that “[w here we have patterned a rule of procedure
after an equivalent rule within the FRCP, interpretations of the
rule ‘by the federal courts are deened to be highly persuasive in

the reasoning of this court.’”” Kawanmata Farms, Inc. v. United

Agri Products, 86 Hawai ‘i 214, 251-52, 948 P.2d 1055, 1092-93

(1997) (citation omtted). |In First Hawaiian Bank v. Powers, the

I ntermedi ate Court of Appeals (I CA) exam ned the phrase
“otherwi se defend” in the District Court Rules of Civil Procedure
(DCRCP) Rule 55(a), which is identical to HRCP Rul e 55(a), by
considering the interpretation of the simlar FRCP Rule 55(a):

Rul e 55(a) obviously refers to and is designed to operate at
the initial stages of a lawsuit. A conplaint (or third
party conplaint, counterclaim or cross-claim is served and
the party who is served nust either plead, “otherw se
defend,” or suffer a default. The rule is witten in the
disjunctive. By its express |language it authorizes a
default only if a party fails to plead or otherw se defend.
Therefore, once a party has pl eaded, or has otherw se
defended, may that party’s subsequent conduct, such [as] a
failure to appear at trial or a failure to conply with

di scovery requests, be considered a subsequent failure to
“otherwi se defend” so as to justify the entry of a default
under Rule 55(a)? The proper answer is no. There is no
need for this type of expansive interpretation of Rule
55(a).

93 Hawai ‘i 174, 185, 998 P.2d 55, 66 (App. 2000) (quoting 10

Moore’'s Federal Practice § 55.10[2][b] at 55-12.1 (3d ed. 1998)).

In addition, the ICA noted that “[s]one courts have properly
recogni zed that Rule 55(a)’s ‘otherw se defend |anguage nmay not
be extended to justify a dism ssal once there has been an initial
responsi ve pleading or an initial action that constitutes a

defense.” |1d.
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Here, given Nissan’s rigorous defense agai nst
CGonsal ves’ s conplaint, as evidenced by its nultiple pleadings and
notions, it cannot be said that default pursuant to HRCP Rul e
55(a) is warranted. HRCP Rule 55(a) did not intend failure to
file a pleading to vitiate the existence of nonths of trial.
| ndeed, this court has observed that, “[g]enerally, default
judgnments are not favored because they do not afford parties an
opportunity to litigate clainms or defenses on the nerits.” In re

CGenesys Data Technologies, Inc., 95 Hawai ‘i 33, 40, 18 P.3d 895,

902 (2001) (citation omtted). Mdreover, Gonsalves is unable to
speci fy why, given the issues raised on appeal, the record is

i nconpl ete. Accordingly, the circuit court did not abuse its

di scretion in denying Gonsal ves’s notion.

2. Anended conpl ai nt and special verdict form

Gonsal ves argues that the circuit court inproperly
denied his notion for leave to file a second anended and
suppl emental conplaint in order to clarify his clains.
Rel at edl y, Gonsal ves argues that the circuit court erred by
giving a verdict formw thout Gonsal ves’ s negligence claim

In pertinent part, HRCP Rule 15(a) provides that “a
party may anend the party’ s pleading only by |eave of court or by
witten consent of the adverse party; and | eave shall be freely
gi ven when justice so requires.” In interpreting this rule, this
court has | ooked to the general standard applied by federal

courts:
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In the absence of any apparent or declared reason -- such as
undue delay, bad faith or dilatory notive on the part of the
nmovant, repeated failure to cure deficiencies by anmendnents
previously all owed, undue prejudice to the opposing party by
virtue of allowance of the amendnent, futility of anmendnent,
etc. -- the leave sought should, as the rules requires, be
“freely given.”

Federal Hone Loan Mortg. Corp. v. Transanerica Ins. Co., 89

Hawai ‘i 157, 162, 969 P.2d 1275, 1280 (1998) (quoting Fonman v.
Davis, 371 U. S. 178, 182 (1962)).
Here, the circuit court explained its decision to deny

Gonsal ves’s notion to anend his conpl aint:

In terms of the nmotion to file second amended and

suppl enental conplaint, I'mgoing to deny it. | think that
the -- the evidence that was presented is basically part and
parcel of clains that have al ready been pled, in particular
the sex discrimnation and prom ssory estoppel clains.

CGonsal ves conceded that his notion to amend was sinply to
“clarify” his retaliation, negligence, and inplied contract
clainms. Because Consalves’'s filed conplaint sufficiently

articul ated those clainms, an anendnent was unnecessary or
“futile.” GConsalves was not precluded from arguing those clains,
cf. HRCP Rule 15(b) (“Wen issues not raised by the pleadings are
tried by express or inplied consent of the parties, they shall be
treated in all respects as if they had been raised in the

pl eadings.”), and in fact, the circuit court expressly stated in

its denial that it was not foreclosing an inplied contract claim

based on Kinoshita v. Canadian Pacific Airlines, Ltd., 68 Haw

594, 724 P.2d 110 (1986). Furthernore, the jury received
instructions as to all of these clains. Accordingly, the circuit

court did not abuse its discretion.
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Wth regard to the special verdict form contrary to
CGonsal ves’s assertion, the formdid include Gonsal ves’s
negli gence claim Assum ng Gonsal ves could prove a sex
discrimnation claim that claimwas prem sed on the negligence
of Nissan in conducting a “fair and thorough” investigation. 1In
addition, Gonsalves’'s claimthat N ssan failed to abide by a
proper standard of care was included in the defanmati on and
intentional infliction of enotional distress clains. Thus, the
circuit court submitted a special verdict form adequately
addressing the issues involved and did not abuse its discretion.

B. Sex Di scrimnation

Ni ssan contends that the circuit court erred by denying
its (1) notion for summary judgnent, (2) two notions for judgnent
as a matter of law, and (3) renewed notion for judgnent as a
matter of | aw because CGonsal ves was unable to prove a prima facie
case for sex discrimnation. Gonsalves articulated three clains
of sex discrimnation: (1) Nissan treated Gonsal ves differently
than Torres with regard to their respective conplaints;

(2) Nissan treated CGonsalves differently than others in the
wor kpl ace who engaged in actions potentially qualifying as sexual
harassnment; and (3) Ni ssan retaliated agai nst Gonsal ves for

filing a conplaint by firing himand suspendi ng Merna Nakanura. 8

8 Merna Nakamura, an enployee at N ssan, testified that Torres openly
tal ked about her breast enlargenents. She also observed that Torres woul d
wear “very thin and revealing” slacks, apparently with no underwear, and
“bright green bra[s]” under a white top to work. Nakanura clained that, after
giving testinony favorable to Gonsal ves, Nissan retaliated agai nst her by
suspendi ng her for four weeks wi thout pay.
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W exam ne each of Gonsal ves's bases to determ ne whet her he has
a viable sex discrimnation claim

1. Differential treatnent of “simlarly situated”
enpl oyees

First, Gonsalves alleges that N ssan discrim nated
against himon the basis of sex in that a simlarly-situated
femal e enpl oyee, Torres, was not subjected to the sane treat nment
as he was.

To prove sexual discrimnation based on differenti al
treatment of “simlarly situated” enployees, “[CGonsalves] mnust
prove that all of the rel evant aspects of his enpl oynent
situation were simlar to those enpl oyees with whom he seeks to

conpare his treatnment.” Furukawa v. Honolulu Zool ogi cal Society,

85 Hawai‘i 7, 14, 936 P.2d 643, 650 (1997) (adopting the

“simlarly situated” enployees analysis in Pierce v. Commobnwealth

Life Ins. Co., 40 F.3d 796 (6th Cr. 1994)). This court stated

that “[g]enerally, simlarly situated enpl oyees are those who are
subj ect to the sanme policies and subordinate to the sane

deci sion-maker as the plaintiff.” 1d. This court has already
exam ned the Sixth Grcuit’s holding in Pierce that “the

conpari son [between the two enpl oyees] was invalid because the

two enpl oyees were not simlarly situated”:

The followi ng distinctions between Pierce and Kennedy are
undi sputed: Pierce was a supervisor and Kennedy was not;
Pi erce had responsibility over three offices, whereas
Kennedy was an “office adnministrator” with no supervisory
control over any other enployees; Pierce eval uated

enpl oyees, including Kennedy, while Kennedy eval uated no
one; and, unlike Kennedy, Pierce attended agency group
neetings and was responsi bl e for enforcenent of the
conpany’ s sexual harassment policy.
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Id. at 14, 936 P.2d at 650. This court observed that the Sixth
Circuit’s holding focused “on a particularly relevant detail that
di stingui shed thent:

[Unlike Kennedy, Pierce -- as a supervisor -- could be
consi dered the enployer’s agent, and because follow ng this
i ncident the enployer was on notice of his behavior, the
enpl oyer could itself be held Iiable under Title VIl for
sexual harassnent for any such behavior in the future. This
was not true of Kennedy.

Id. (citing Pierce, 40 F.3d at 803-04). The sane factors that

di stingui shed Pierce from Kennedy |ikew se distinguish Gonsal ves
fromTorres. Gonsalves, unlike Torres, was a supervisor and
coul d be considered Nissan’s agent. Once N ssan had notice of
Torres’s all egati ons agai nst Gonsal ves, N ssan was potentially

liable for future sexual harassnent. See Faragher v. Cty of

Boca Raton, 524 U. S. 775, 802 (1998); Burlington Industries, Inc.

v. Ellerth, 524 U S. 742, 765 (1998). |Indeed, CGonsalves’s
conpl ai nt acknow edges that he was responsible for enforcing
Ni ssan’s witten policies, such as the one addressing sexual
harassnment, with regard to Torres and ot her subordi nates. Thus,
Gonsal ves and Torres were not “simlarly situated” enployees.
Accordingly, Gonsalves is unable to denonstrate a claim
of sex discrimnation based on differential treatnent of
simlarly situated enpl oyees.

2. Differential treatnent for sinmlar conduct

Second, Gonsal ves contends that N ssan discrimnated
agai nst himon the basis of sex in that he was “treated
differently than others in the work place who engaged in simlar

conduct .”
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“The central focus of the inquiry in [an enpl oynent
di scrim nation case] is always whether the enployer is treating
‘sone people less favorably than others because of their race,
color, religion, sex, or national origin.”” Furukawa, 85 Hawai ‘i
at 13, 936 P.2d at 649 (citations omtted). Here, CGonsalves is
claimng discrimnation on the basis of sex and nust therefore
denonstrate by a preponderance of the evidence that there was
discrimnation on the basis of sex. 1d. at 12, 936 P.2d at 648.
Yet, Gonsal ves cited instances where mal e enpl oyees nade coments
sexual in nature to femal e enpl oyees, or touched fenal e enpl oyees
i nappropriately, and were not disciplined. Indeed, Gonsalves’'s
evi dence actually indicates that nmal e enpl oyees may have been
treated leniently. Thus, CGonsalves's allegations of inconsistent
treatnment are not based on sex and are therefore irrelevant to a
sex discrimnation claim Accordingly, Gonsalves does not state
a cogni zable claimof sex discrimnation based on differenti al
treatnment for simlar conduct.

3. Retal i ati on

Finally, Gonsalves clainms that N ssan discrimnated
against himon the basis of sex in that Nissan illegally
retaliated against hinmself and Nakamnura.

Under HRS § 378-2(2) (1993) it is an “unl awful
di scrimnatory practice” for any enployer to “discharge, expel
or otherw se discrimnate against any individual because the
i ndi vi dual has opposed any practice forbidden by this part or has

filed a conplaint, testified, or assisted in any proceeding
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respecting the discrimnatory practices prohibited under this
part.”

To maintain a prima facie case of retaliation under HRS
8§ 378-2(2), one nust denonstrate that:

(a) the plaintiff (i) has opposed any practice forbidden by
HRS chapter 378, Enployment Practices, Part |,

Di scrimnatory Practices or (ii) has filed a conplaint,
testified, or assisted in any proceedi ng respecting the
discrinm natory practices prohibited under this part, (b) his
or her enployer, |abor organi zation, or enploynent agency
has di scharged, expelled, or otherw se discrininated agai nst
the plaintiff, and (c) a causal |ink has existed between the
protected activity and the adverse action[.]

Schefke v. Reliable Collection Agency, Ltd., 96 Hawai‘i 408, 426,

32 P.3d 52, 70 (2001) (internal quotations and citations

omtted); see also Ray v. Henderson, 217 F.3d 1234, 1240 (9th

Cir. 2000) (setting forth the sanme three-part test for
establishing a prima facie case under Title VII of the Cvil

Ri ghts Act of 1964, which is analogous to HRS § 378-2). Filing a
conplaint with the Equal Enpl oynment Opportunities Comr ssion
(EECC) and making an informal conplaint to a supervisor are both
protected activities.® See HRS § 378-2(2); Ray, 217 F.3d at 1240

n.3; see also EECC v. Roneo Community Sch., 976 F.2d 985, 989

(6th Cr. 1992).
There is no requirenent that a retaliation claimbe

based on a successful discrimnation claim See Al oha |Islandair

Inc. v. Tseu, 128 F.3d 1301, 1304 (9th Gr. 1997) (observing that

® Consalves later filed a charge of discrimnation with the Hawai ‘i
Cvil R ghts Comrission (HCRC). Although such charge was marked for
identification, it was not admtted in evidence. Nevertheless, even if the
charge nade out a reasonable claimthat the enployer had engaged in an
unl awf ul enpl oynment practice, it was filed only after Nissan had fired
Gonsal ves. Thus, the allegedly “protected activity” occurred after the
term nation and cannot serve as the basis for a retaliation claim
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“the Hawai ‘i statute prohibiting retaliation does not condition
the retaliation claimon the nmerit of the underlying
discrimnation claint); Myo, 32 F.3d at 1385 (stating that under
Title VII it is not necessary that the enploynent practice
actually be unlawful). This does not nean, however, that any
belief that an unlawful enploynment practice has occurred wll
suffice for purposes of establishing retaliation. There nust be
a “‘reasonabl e belief’ that the enployer has engaged in an

unl awf ul enpl oynent practice.” See Myo, 32 F.3d at 1385

(citation and enphasis omtted). Furthernore,

[t] he reasonabl eness of [the enpl oyee’s] belief that an

unl awf ul enpl oynment practice occurred nust be assessed
according to an objective standard -- one that nakes due

al | owance, noreover, for the limted know edge possessed by
nost Title VII plaintiffs about the factual and | egal bases
of their clains. W note again that a reasonabl e m stake
may be one of fact or law. W also note that it has been

| ong established that Title VII, as renedial legislation, is
construed broadly. This directive applies to the

reasonabl eness of a plaintiff's belief that a violation
occurred, as well as to other matters.

Id. at 1385-86 (citation and enphasis omtted).

In Balazs v. Liebenthal, 32 F.3d 151, 155 (4th Gr

1994), the plaintiff, claimng retaliation, filed a conplaint
“devoid of any allegation that plaintiff was discrimnated

agai nst because of his sex.” Although the Fourth Grcuit Court
of Appeal s acknowl edged that the plaintiff did not have to
successfully prove the underlying discrimnation claim the court
hel d that the plaintiff could not have reasonably believed that

an unl awful discrimnati on had occurred:

In this case the plaintiff’s claimas first filed with the
EECC sinply alleged that he had been accused of doing
sonmet hing -- sexually harassing his co-workers -- which he
did not do. It had nothingto do with his race, color

-20-



religion, sex or national origin. The EEOC had no nore
jurisdiction of this claimthan it would have had of a
charge that defendant had fal sely accused hi m of reckl ess
driving in the conpany parking | ot.

Id. at 159; see also id. (“It may be that the [enpl oyer’s action]

was wrong or even spiteful. W have enphasi zed, however, that
Title VII is not a general ‘bad acts’ statute.”) (quoting Crow ey
V. Prince George’s County, 890 F.2d 683, 687 (4th Cr. 1989)).

In the present case, CGonsalves wote a nenorandumto
Morrison and Suehisa regarding the “hostile work environnment” he
faced:

In 1980 the EECC promul gated that, “If such conduct of an
enpl oyee has the purpose of [sic] effect or [sic]
unreasonably interfering with an individual’'s work
performance or creating an intinidating hostile or offensive
wor ki ng environnent,” it is defined as just cause for a
hostil e worki ng environnment.

Pl ease be aware that Neldine Torre[s]’s attitude and conduct
along with her daily perfornmance, actions, insubordination
of her daily job description, duties, responsibilities, and
conpany policies, is causing a hostile working environment
for nmyself and nenbers of ny staff. Not to nention the
enoti onal distress caused by defamation. This enotional
distress is being caused by Nel dine inform ng nenbers of the
staff that are not involved with the allegations or were
unaware of the charges filed against ne. This alone is a
breach of I NMS company rul es, “unauthorized rel ease of
confidential information[.”]

I do respect the wi shes of the company, “being patient unti
this is resolved,” but due to the daily effect it has on ne
and ny staff, | feel that the matter described above shoul d
be addressed as soon as possible. This hostile working
environnment is unwel cone and is substantially affecting the
wor k environnent of reasonabl e persons.

Al though the first paragraph appears to address the issue of
illegal discrimnation by invoking an EEOC gui deline, the actual
al l egations described by Gonsalves in the second paragraph do not
i nvol ve any discrimnation based on sex. In fact, Gonsal ves
clarified that Torres’s conduct created a hostile work

environnment for not only him but also his staff, which included
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both males and females. As a result, Gonsal ves does not have a
claimfor retaliation

W concl ude that Gonsal ves was, as a matter of |aw,
unable to maintain a sex discrimnation claimbased on
(a) differential treatnent of “simlarly situated” enpl oyees,
(b) differential treatnent of simlar conduct, or
(c) retaliation. Accordingly, we hold, with respect to
CGonsal ves’s sex discrimnation claim that the circuit court
erred by denying Nissan’s (1) notion for summary judgnent,
(2) two notions for judgnent as a matter of law, and (3) renewed
notion for judgnent as a matter of |aw. °

C. Prom ssory Est oppel

Ni ssan asserts that Gonsal ves was unable to establish a
prom ssory estoppel claimand that, as a result, the trial court

erred by denying its (1) notion for summary judgnent, (2) two

10 The follow ng points of error are related to Gonsal ves’'s sex
discrimnation claim (1) N ssan argues that the circuit court erred by
denying its notions in linmne to exclude rel evant evidence of retaliation
(2) Nissan argues that the circuit court erred in granting Gonsal ves’s notion
in limne to exclude rel evant evidence of legitimte, nondiscrininatory
reasons for Gonsalves’'s termnation; (3) N ssan argues that the circuit court
erred by allowi ng Gonsalves's expert witness, Patricia KmPark, to testify
that “regul atory agency gui dance concerni ng the conduct of sexual harassnent
investigations is not a relevant standard for the conduct of an enpl oyer
investigation[;]” (4) N ssan argues that the circuit court erred by failing to
instruct the jury “about the | egal standards for investigation of sexua
harassnment conpl ai nts devel oped by the EEOC and recogni zed by the U S. Suprene
Court in Meritor Savings Bank v. Vinson[, 477 U.S. 57 (1986);]" (5) Gonsal ves
argues that the circuit court erred by granting N ssan’s notion preventing
di scovery as to Elento-Sneed and the Carlsnith Ball custodian of records and
that the court erred by shortening tinme for hearing, (6) Gonsal ves argues that
if this court determ nes that evidence regarding his background is rel evant,
then Torres’s background information is also relevant and the circuit court
i mproperly granted Nissan’s notion in linine to exclude certain evidence as to
Torres; and (7) Gonsal ves argues that he was deni ed both El ento-Sneed as a
wi tness and her affidavit. As Gonsalves was, as a matter of |law, unable to
mai ntain a sex discrinmnation claim this court need not address these issues.
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notions for judgnent as a matter of law, and (3) renewed notion
for judgnent as a matter of |aw

Cenerally, a claimfor prom ssory estoppel

may arise as an application of the general principle of

equi tabl e estoppel to certain situations where a prom se has
been made, even though wi thout consideration, if it was

i ntended that the pronise be relied upon and was in fact
relied upon, and a refusal to enforce it would be virtually
to sanction the perpetration of fraud or result in other

i njustice.

In re Herrick, 82 Hawai‘i 329, 337, 922 P.2d 942, 950 (1996)

(quotation omtted). Drawing from Restatenent of Contracts 8 90

(1979), this court has outlined the elenents of a prom ssory
estoppel claim

A prom se which the prom sor shoul d reasonably expect to

i nduce action or forbearance on the part of the pronisee or
a third person and whi ch does induce such action or
forbearance is binding if injustice can be avoi ded only by
enforcenent of the prom se

Ravel o v. County of Hawai ‘i, 66 Haw. 194, 200, 658 P.2d 883, 887

(1983). In other words, the four elenents of prom ssory estoppel
are:

(1) There must be a prom se;

(2) The prom sor must, at the time he or she nade the
promi se, foresee that the prom see would rely upon the
promi se (foreseeability);

(3) The prom see does in fact rely upon the prom sor's
prom se; and

(4) Enf orcenent of the promi se is necessary to avoid
i njustice.

In re Herrick, 82 Hawai‘ at 337-38, 922 P.2d at 950-51 (quoting

4 R Lord, A Treatise on the Law of Contracts by Sanuel WIIliston

8 8:5, at 85-95 (4th ed. 1992)). The “essence” of prom ssory

n Ni ssan additionally clains that the jury instructions inproperly

instructed on the pronissory estoppel claim Because we hold that, as a
matter of public policy, Gonsalves could not maintain a prom ssory estoppel
claim see discussion infra, we need not consider this argunent.
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estoppel is “detrinental reliance on a promise.”! Ravelo, 66
Haw. at 199, 658 P.2d at 887.

This court has defined a “prom se” for purposes of
prom ssory estoppel to be “a manifestation of intention to act or
refrain fromacting in a specified way, so made as to justify a
prom see in understanding that a conm tnment has been nade.” 1In
re Herrick, 82 Hawai‘i at 338, 922 P.2d at 951 (quoting

Rest at enent (Second) of Contracts 8 2(1)) (internal quotation

marks omtted). More specifically, a “prom sor manifests an
intention” if he or she “believes or has reason to believe that
the promsee will infer that intention fromhis [or her] words or
conduct.” 1d. (quoting Restatement (Second) of Contracts § 2(1)
comment b) (internal quotation marks omtted). |In Ravelo, a
couple detrinentally relied on the County Police Departnent’s

|l etter stating that the husband had been accepted as a police
recruit. This court held that the County “coul d have anti ci pated
t he assurance of enploynent at a definite tinme would i nduce a

reaction of that nature [i.e., couple quitting jobs on the island

12 Here, Nissan avers that the prom ssory estoppel claim as recognized
in Hawai ‘i, only applies to a definite prom se of future rather than conti nued
enpl oynent. But this court in Ravelo did not limt application of the
doctrine of prom ssory estoppel to only offers of new enpl oyment. Rather,
this court enphasized that where the elements of a promissory estoppel have
been satisfied -- whether in the context of new enploynent or continued
enpl oynent -- a prom ssory estoppel claimcan be maintained. As this court
has expl ai ned, the essence of pronissory estoppel is not the precise nature of
the prom se, but rather “detrinental reliance on a promise.” Ravelo, 66 Haw.
at 199, 658 P.2d at 887; accord Morishige v. Spencecliff Corporation, 720 F.
Supp. 829, 836 (D. Haw. 1989) (“This court can find no rational basis for
di stingui shing prom ses for new enpl oynent and prom ses for continued job
security provided the requisite elenents of [a prom ssory estoppel clain are
satisfied.”).
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of GCahu and preparing to nove to the island of Hawai‘i].”
Ravel o, 66 Haw. at 199, 658 P.2d at 887.

As the basis of his prom ssory estoppel claim
Gonsal ves points to the foll ow ng statenents nade by Vice
Presi dent Suehisa to CGonsal ves after Torres’s alleged sexual
harassment: (1) he would not lose his job;*® (2) he did not need
an attorney; and (3) there would be a “thorough” and “fair”
investigation of Torres’s allegations. Suehisa testified that it
was “fair for [enployees] to rely on [his] word.”

This court will refuse to enforce prom ses that are

agai nst public policy. See Konno v. County of Hawai‘i, 85 Hawai ‘i

61, 73-79, 937 P.2d 397, 408-415 (1997) (refusing to enforce
contracts that are against public policy). This court has pl aced
great weight on the “valuable rights” of one to seek renedies for
sexual harassment and other forns of sex discrimnation. Puchert
v. Agsalud, 67 Haw. 25, 37, 677 P.2d 449, 458 (1984). Thus, this
court cannot condone the violation of constitutional and
statutory rights, see Haw. Const. art. |, 8§ 5;'* HRS § 378-2
(1993 & Supp.), or the shirking of a |legal duty, see Gvil Rights
Act of 1964, 8§ 701 et seq., as anended, 42 U S.C. § 2000e et _seq.

(1994), sinply because it is cloaked in a promse. |In its amcus

13 Suehisa's inter-office nenmorandum regardi ng “Managenent’s
Conclusions,” states that “[Torres] will maintain her position, as well as[]
[ Gonsal ves].” Furthernore, Gonsal ves testified that Suehisa assured himthat
he “didn’t have to worry about |osing [his] job.”

“ Article I, section 5 of the Hawai‘i Constitution provides in rel evant
part that “[n]o person shall be . . . denied the equal protection of the |aws,
nor be denied the enjoyment of the person’s civil rights or be discrimnated
against in the exercise thereof because of race, religion, sex or ancestry.”
Art. |, 8 5 (1978).
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curiae brief, the Hawai‘i Cvil Rights Comm ssion (HCRC) pointed
out that, “[t]o the extent that [enployers’] prom ses constitute
a di savowal of an enployer’s legal obligations to take imredi ate
and appropriate corrective action to prevent sexual harassnent,
t hey must be treated as unenforceable as a matter of public
policy.”?®

In the present case, to the extent that Suehisa's
statenents could be construed as prom sing Gonsal ves that he
woul d retain his job regardless of the findings of the
i nvestigation, we hold that they are unenforceable as a matter of
public policy. An interpretation by Gonsal ves that would ensure
hi s continued enpl oynent, despite findings that he sexually
harassed others in his workplace, would be to either absolve
Ni ssan of its obligations to take i medi ate and appropriate
action to prevent sexual harassnent or to hinder Nissan in its
fulfillment of its obligations. To enforce Suehisa' s “pron ses”
after a finding of sexual harassnent would be offensive to public
policy. Thus, we hold that, in the present case, to the extent
that prom ses were nade to CGonsal ves that he would retain his job
regardl ess of the outconme of the investigation, those prom ses

wer e unenforceabl e, and Gonsalves is unable to naintain a claim

% |Inits amcus curiae brief, the EEOC describes the “inmportant role”
that enployers play in “achieving the objectives of [Title VII of the G vil
Rights Act].” The focus of the EEOC s concern was that the circuit court
erred by instructing the jury that it could find Nissan |iable for sex
discrimnation if it decided that Nissan's investigation was not “fair and
thorough.” It argues that such error, “if not corrected, will tend to chill
enpl oyers from playing the significant role assigned themin federal and state
law to ensure conpliance with those laws in the workplace.”
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for prom ssory estoppel as a matter of public policy.

CGonsal ves al so bases his prom ssory estoppel claimon
Suehi sa’s prom se to conduct a “thorough” and “fair”
investigation of Torres’s allegations. Unlike the first two
prom ses, this prom se was not breached by Suehisa. Suehisa
hired Linda Kreis to investigate Torres’s allegations. Kreis
interviewed and took the statenents of nine enployees, including
Gonsal ves and Torres, and prepared a report summarizing the
results of her investigation. The report was terned an interim
report because several of the statenments taken by Kreiss were not
yet signed. Suehisa based his decision to term nate Gonsal ves

on, inter alia, the enployee’'s statenments and the interimreport,

whi ch concl uded that Gonsal ves had engaged in inappropriate
conduct creating a hostile environnent. Moreover, Suehisa waited
three days before sending a termnation letter to Gonsalves to
await the receipt of the unsigned statenments. Thus, his conduct
did not constitute a breach of his prom se to conduct a
“thorough” and “fair” investigation.

Accordingly, with respect to Gonsal ves’s prom ssory
estoppel claim the circuit court erred by denying N ssan’s
(1) nmotion for summary judgnent, (2) two notions for judgnent as
a matter of law, and (3) renewed notion for judgnment as a matter
of | aw.

D. | npli ed Contract

Ni ssan contends that Gonsal ves was unable to mai ntain

an inplied contract claim Thus, Nissan asserts that the trial
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court erred by denying its (1) notion for summary judgnent,
(2) two notions for judgnment as a matter of law, and (3) renewed
notion for judgnment as a matter of |aw. 16

Gonsal ves based his inplied contract claimon the
| anguage of his enpl oyee handbook.?!” To protect against clains
of breach of inplied contract based upon enpl oyee handbooks,
enpl oyers may use “discl ai mers expressly stating that the
handbook or manual is not a contract and does not alter the
enpl oynent at-will relationship.”*® Practicing Law Institute,

The Enpl oynent-at-will Doctri ne: Have Its Excepti ons Swal | owed

the Rule?, 650 PLI/Lit 577, 619 (2001); see also Davis v.

Lumacorp, Inc., 992 F. Supp. 1250 (D. Kan. 1998); Vanderhoof v.

Life Extension Institute, 988 F. Supp. 507 (D.N. J. 1997); Or v.

Westm nster Village North, Inc., 689 N E 2d 712 (Ind. 1997);

6 N ssan additionally clains that the jury instructions inproperly
instructed on the inplied contract claim As part of the error that N ssan
points to, Nissan argues that Gonsal ves shoul d not have been pernmtted to add
the inplied contract claim and that the jury instructions therefore
erroneously included an inplied contract instruction. Because we hold, as a
matter of public policy, that Gonsal ves could not nmaintain a breach of inplied
contract claim see discussion infra, we need not consider this argunent.

7 The relevant portions are provided infra.

18 Recently, this court described the evolution and current status of
the “at-will enploynment” doctrine in Hawai‘i. See Shoppe v. QGucci Anerica
Inc., 94 Hawai‘i 368, 14 P.3d 1049 (2000). The doctrine, devel oped in the
m d- ni neteenth century and was based on “notions of the freedom of contract
and of the value of economc growmh,” recognizing an enployer’s right to
di scharge “for good cause, for no cause[,] or even for cause norally wong.
ld. at 382-83, 14 P.3d at 1063-64 (quoting Parnar v. Anericana Hotels, Inc.

65 Haw. 370, 374-75, 652 P.2d 625, 628 (1982)) (internal quotation marks
omtted). Yet, “[d]espite our reaffirmation of the at-wll principle, we
recogni ze that courts have decided that the previously unfettered right of
enpl oyers to di scharge enpl oyees ‘can be contractually nodified, and thus,
qualified by statenents contained in enployee policy manual s or handbooks

i ssued by enmployers to their enployees.”” |1d. at 383, 14 P.3d at 1064 (citing
Kinoshita v. Canadian Pacific Airlines, Ltd., 68 Haw. 594, 601, 724 P.2d 110,
115-16 (1986)).
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Phi pps v. 1ASD Health Services Corp., 558 N.W2d 198, 204 (Ilowa

1997); Bear v. Volunteers of Anerica, Wonming, Inc., 964 P.2d

1245 (Wo. 1998). Disclainers do not per se preclude a claimfor
breach of an inplied contract. The effectiveness of a disclainer
may be vitiated for a nunber of reasons, including disclainmers
that: (1) are not clear, conspicuous, and understandabl e;?®

(2) contradict |anguage in the nmanual ;% or (3) contradict

19 See Shoppe, 94 Hawai‘i at 385, 14 P.3d at 1066 (noting the “clear and
unambi guous | anguage” of the enpl oyee handbook); Courtney v. Canyon Tel evi Si on
& Appliance Rental, Inc., 899 F.2d 845 (9th Cir. 1990), aff’g 3 BNA | ER CASES
619 (D. Haw. 1988) (noting explicit disclaimer); Eng v. Longs Drugs, Inc., 5
BNA | ER CASES 342 (D. Haw. 1990) (noting the express disclaimer on the inside
of the back cover); see also Or, 689 N E 2d at 720 (requiring cl ear |anguage
and appropriate dissemn nation); Phipps, 558 NNW2d at 204 (requiring
disclaimer to be clear in its terns and unanbiguous in its coverage); Falco v.
Community Med. Cr., 686 A 2d 1212, 1223 (N.J. Super. C. App. Div. 1997)
(stating that a clear and straightforward disclainer, proninently and
conspi cuousl y di splayed, may overcone the inplication that an enpl oynent
manual constitutes an enforceabl e enploynment contract); Jose v. Norwest Bank,
599 N.W2d 293, 297 (N.D. 1999) (noting that an explicit and conspi cuous
di scl ai mer denonstrates the enployer’s intent that the manual be nerely a
gui de for the enployee); Thonpson v. St. Regis Paper Co., 685 P.2d 1081, 1088
(Wash. 1984) (noting that specific and conspi cuous statements can prevent an
enpl oyer from bei ng bound by statenments in enpl oynent manual s); Arch of
Woning, Inc. v. Sisneros, 971 P.2d 981, 984 (Wo. 1999) (requiring
di sclaimers to be conspi cuous and unanbi guous); see also George L. Blum
Annotation, Effectiveness of Enployer’s Disclainer of Representations in
Personnel Manual or Enpl oyee Handbook Altering At-WIIl HErpl oynent
Rel ationship, 17 A L.R 5th 1, 24-76 (1994 & Supp. 2001).

20 See Shoppe, 94 Hawai‘i at 385, 14 P.3d at 1066; Calleon v. Myagi, 76
Hawai i 310, 316, 876 P.2d 1278, 1284 (1994) (scrutinizing the | anguage in the
manual and observing that “there were very few specific procedures included in
the manual ; none specifically concerning enpl oyee ternmination”); Kinoshita, 68
Haw. at 603, 724 P.2d at 117 (explaining that the enployer “attenpted to
[create an at nosphere of job security and fair treatment] with prom ses of
specific treatnent in specific situations”); see also Ingels v. Thiokol Corp.,
42 F.3d 616, 624 (10th Cir. 1994) (“The all eged agreenent nust be read as a
whol e, so that any agreenent ternms are read in |light of any disclainers.”);
Zaccardi v. Zale Corp., 856 F.2d 1473, 1476-77 (10th Cir. 1988) (stating that
“[a] contractual disclaimer does not automatically negate a document’s
contractual status” and that the nanual contained “‘specific contractua
terms’ that mght evidence contractual intent”); Alello v. United Air Lines,
Inc., 818 F.2d 1196, 1200 (5th dr. 1987) (considering the “detail ed nature of
t he conpany regul ati ons and the understandi ng that enpl oyees and supervisory
personnel have with respect to them being part of a bindi ng enpl oynent
contract”); Fletcher v. Wesley Medical Gr., 585 F. Supp. 1260, 1264-65 (D
Kan. 1984) (requiring handbook to be examined in its entirety and rejecting
“notion that words an enpl oyer chooses to put in an enployee handbook are
| egally insignificant sound and fury”); Holland v. Union G 1 Co. of

(conti nued...)
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subsequent oral or witten statenents by the enpl oyer.?!

29(...continued)
California, Inc., 993 P.2d 1026, 1032 (Al aska 1999) (noting that “hedging
terns,” such as “can result” and “in npbst instances,” may not create a
reasonabl e expectation that enpl oyees have been granted certain rights, and,
thus, may not forman inplied contract); Jones v. Central Peninsula Genera
Hosp., 779 P.2d 783, 788 (Al aska 1989) (finding an inplied contract because
“manual created the inpression, contrary to the disclainer, that enpl oyees are
to be provided with certain job protections”); Or, 689 N E 2d at 721 (“The
Handbook’ s vague and general statenents about [procedures] when wei ghed
agai nst the clear and specific |anguage giving [enpl oyer] broad discretion in
disciplinary matters and the prom nent disclainers, [do not create an inplied
contract].”); Castiglione v. John Hopkins Hosp., 517 A . 2d 786, 793 (M. C
Spec. App. 1986) (“The provisions for review, when viewed in the |arger
context, were but ‘general policy statenments’ not anpunting to an offer of
enpl oynent for a definite termor requiring cause for dismssal[.]”); Falco
686 A.2d at 1225 (holding that the disclainer, when read together with the
di sciplinary procedures, did not indicate creation of an inplied contract);
Jose, 599 N.W2d at 297 (stating that in determ ning whether nanual creates an
implied contract, “the entire manual will be exam ned”); Payne v. Sunnyside
Community Hosp., 894 P.2d 1379, 1384 (Wash. C. App. 1995) (finding that a
di scl ai mer was “inconsistent with the Hospital’s choice of terms inits
progressive discipline policy” and “al so i nconsistent with another section of
the manual which provides that the procedures are not subject to waiver or
nodi fication without the witten consent of the chief executive officer”)
Al exander v. Phillips Gl Co., 707 P.2d 1385, 1388-89 (Wo. 1985) (finding
that “except for the recitation . . . that ternmination can be ‘“with or wthout
cause,’ the tenor of the . . . handbook and of the Disciplinary Procedures
Manual reflect necessity of cause for discharge”).

21 See Shoppe, 94 Hawai‘i at 385, 14 P.3d at 1066 (“[I]f an enpl oyer
i ssues policy statenents or rules, in a manual or otherw se, and, by its
| anguage or by the enployer’s actions, encourages reliance thereon, the
enpl oyer cannot be free to selectively abide by it.” (citing Kinoshita, 68
Haw. at 603, 724 P.2d at 117) (enphases added)); Kinoshita, 68 Haw. at 598-99,
603, 724 P.2d at 114, 117 (finding that an enployer had “created a situation
‘“instinct with an obligation’” by distributing a letter, which informed the
enpl oyees that “our witten enpl oynent arrangenents with you . . .
constitute[] an enforceable contract between us under [the] | abor |aw of the
state in which you work. Thus your rights in your enploynment arrangenent are
guaranteed”); see also Courtney, 899 F.2d at 850 (in concluding that no
i nplied contract was created, the Ninth Circuit noted no “evidence to suggest
that [the enployer’s] actions were not consistent with the disclaimer”);
Raynmond v. International Bus. Mach. Corp., 148 F.3d 63, 67 (2d G r. 1998)
(enployer’s officials had infornmed the enpl oyee of the conpany’s policy to
fire only for cause, and, thus, had formed an inplied contract); Reid v.
Sears, 790 F.2d 453, 456, 461 (6th Cir. 1986) (analyzing “certain prom ses
all egedly made”); Elza v. Koch Indus., Inc., 16 F. Supp. 2d 1334, 1345 (D
Kan. 1998) (for totality of circunstances approach, “a disclainer is not
di spositive of whether an inplied contract exists when the record contains
statements from conpany personnel indicating a contrary intent”); Toussaint v.
Blue Cross & Blue Shield of Mchigan, 292 N.W2d 880, 894 (M ch. 1980)
(“Explicit contractual provisions may be suppl enented by ot her agreenents
inplied from'the pronisor’s words and conduct in the light of the surrounding
circunstances.’”); Payne, 894 P.2d at 1384 (enployer acted inconsistently with
the disclainers by repeatedly insisting that the handbook “needed” to be
fol | owed).
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I n Shoppe, this court addressed the effect of an
express disclaimer in the context of a claimof inplied contract.
There, an at-will enployee alleged that the enpl oyer’s handbook
constituted an “inplied contract.” The enployer’s handbook,
however, “clearly stated that Plaintiff’s enploynent was at-w |
and could be termnated at any time with or without notice.”
Shoppe, 94 Hawai‘i at 385, 14 P.3d at 1066. The plaintiff
admtted that she had been advised she was an at-wi || enpl oyee
and that she understood she could be termnated at any tinme for
no reason. See id. The plaintiff next argued that the enpl oyer
“deviated fromthe term nation procedures established in the
enpl oyee handbook and that such a departure constituted a breach
of inplied contract.” [1d. However, the | anguage of the handbook
regarding oral and witten warnings was not mandatory:

Based upon this | anguage, [the enpl oyer’s] enpl oyee handbook
does not require a witten warning before termination. The
handbook provision makes it plain that term nation is not
predi cat ed excl usively upon receipt of two or nore witten

i nci dent reports. An enpl oyee may be terni nated without
receiving a witten report if, in the estimtion her

supervi sor, “such disciplineis warranted.”

Id. In addition, the enpl oyee’s supervisor had determ ned that
termnation was warranted. See id. at 385-86, 14 P.3d at 1066-
67. Thus, this court concluded that the plaintiff could not
mai ntain a breach of inplied contract claimbased on the
handbook. 1d. at 386, 14 P.3d at 1067.

In this case, N ssan’s enpl oyee handbook does not
unfairly induce an enployee to rely on it. The first page is an

“Enpl oyee Acknow edgnment of Conpany Policies and Guidelines,”
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whi ch requires the enployee’s signature as acknow edgnent of his
or her at-will enploynent with N ssan:

| hereby acknowl edge that | have received a copy of the
Pol i ci es and Cuidelines Manual for | NFIN TI-N SSAN MOTOR
SALES (“Conpany”). | understand that the nanual is nerely a
general overvi ew of sone of the Conpany’s personnel policies
and gui delines and that these policies and gui delines, as
wel |l as any other policies and guidelines which may be
adopted by the Conpany, are subject to nodification

di sconti nuation or change without notice by the officers of

t he Company.

It is further understood that the | anguage contained in the
Pol i cies and Cui delines Manual is not intended to create a
contract or agreenent between the Conpany and the enpl oyee
and that enploynent is for no fixed termand nay be
ternminated, with or w thout cause or notice, at any tine at
the option of the Conpany or the enployee. No person other
than the General Manager has authority to enter into any
written or oral enployment contract or agreenent.

See Shoppe, 94 Hawai‘i at 385, 14 P.3d at 1066 (noting that
plaintiff admtted that “she was advi sed and aware at the tine of
hiring that she was an at-wi |l enployee” and that she
acknow edged and agreed in witing several tines).

In addition to the acknowl edgnment form Nissan
reiterated, in the “Letter of Wl cone,” which i mediately foll ows

the table of contents, that the enploynment was at-will:

Thi s Handbook has been prepared for your convenience. It
contai ns general descriptions of some of our policies and
procedures but it does not constitute an agreenent or an
enpl oyment contract. Managenent reserves the right to add
to, alter and/or elimnate policies, benefits and procedures
at any time without notice. Furthernore, no persons other
than the General Manager have authority to enter into any
witten or oral enploynent contracts or agreenents.

In the section addressing term nations and resignations, N ssan
agai n explained the at-will enpl oynent:

Your enploynment with the Conpany is termnable at will. It
may be ternminated at any tine, for any reason, at the

di screti on of managenent. Except in the case of ternination
for msconduct, managenent wll make an effort to notify
enpl oyees in witing of their termination in advance.

Simlarly, you may elect to resign fromthe Conpany at your
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di scretion. Enployees are requested to give managenent the
two (2) weeks’ advance witten notice of their intent to
resign. Those enpl oyees who provide the Conmpany with
advance written notice will be paid for any unused vacati on
they accunul ated as to the effective date of their
resignation. No vacation pay will be given to enpl oyees who
resign wthout adequate notice.

Next, the section of the manual pertaining to
di sciplinary procedures utilized general, optional |anguage. The
di sci plinary procedures were qualified and specifically reserved
to Nissan the “right to take whatever disciplinary neasures it

feels are appropriate, including discharge”:

As an enpl oyee of this Conpany, you are required to abide by
certain rules and regulations. These have been established
to protect you, other enployees and the Conpany frominjury
or other threats to your well-being and to pronote

har noni ous, efficient working practices.

Failure to observe established rules and practices can | ead
to disciplinary action including forml warnings,
suspensi on, probation and discharge

The Conpany’s nornmal practice is to help you identify

probl ems and to i nprove your performance and behavior. The
specific disciplinary action will normally be based on an
assessnent of the offense, the circunstances and your
previous record. The Conpany reserves the right to take
what ever disciplinary neasures it feels are appropriate,

i ncludi ng discharge, if in the judgnent of responsible
supervi sors and managers the enpl oyee’'s conduct cannot be
corrected, or if it seriously threatens the well-being of

t he Conpany or other enpl oyees.

(Enmphases added.)?? In contrast, we observe that the section
concerni ng harassment and discrimnation included mandat ory
| anguage:

The Conpany is firmy conmtted to a policy of non-
discrimnation and the right of all enployees to a work

envi ronment free of harassment and intinidation.

Di scrimnation or harassment of any enpl oyee on the basis of
race, color, age, sex, religion, national origin, disability
status, marital status or arrest and court recordis

22 Gonsal ves also attenpts to fashion an argunment that uni form
application of the policy by Nissan creates an inplied contract.
Coi ncidental ly, as Gonsal ves hinsel f adduced exanpl es of Nissan’s inconsistent
treatnent of enployees in his opening brief, this court need not address this
i ssue.
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prohi bited. Furthernore, unwel come sexual advances,
requests for sexual favors, and other verbal or physica
conduct of a sexual nature by any enpl oyee to any ot her
enpl oyee are serious violations of the Conpany’s policy
agai nst sexual harassnment and will not be tol erated.

Sexual harassnent is defined as unwel conme sexual advances,
requests for sexual favors or physical conduct of a sexual
nat ure under any of these conditions when:

-Subm ssion to the conduct involves a condition of the
i ndividual’s enploynent, either stated or inplied;

-The individual’s subm ssion or refusal is used, or
m ght be used, as the basis of an enpl oynent decisi on which
affects the individual; or

-The conduct unreasonably interferes with the
i ndividual’s job performance or creates a work environnent
that is intimdating, hostile or offensive.

Al'l enmpl oyees are responsible for conpliance with this
policy. Enployees violating the policy against

di scrimnation and harassnment will be subject to imediate
and appropriate disciplinary action, including possible
di schar ge.

W request that any enpl oyee who feels he or she has been
subj ected to discrimnation or harassnent contact the
Ceneral Manager inmediately. A confidential investigation

will be conducted to resolve the matter pronptly.
Retaliation in any form against an individual who has fil ed
a conplaint of discrimnation or harassnent will not be

t ol er at ed.

(Enmphases added.)

Finally, as we have held supra in section IV.C, insofar
as Suehisa’s subsequent “prom ses” to Gonsal ves undertook to
ensure CGonsal ves’s continued enpl oynent despite the outcone of
t he conpany’s investigation of Torres’s sexual harassnent
conpl aint, they were unenforceabl e as agai nst public policy;
correlatively, they cannot be interpreted to contradict Ni ssan’s
disclaimer. Put differently, an interpretation by Gonsal ves that
woul d fundanentally alter the nature of his at-will enploynment on

a basis offensive to public policy would be unreasonabl e.

- 34-



Thus, we conclude that N ssan’s disclai mer was not
valid. Under these circunstances, N ssan’s handbook did not
nmodi fy Nissan’s right to discharge enpl oyees, nor give rise to
the possibility of contractual recovery. Accordingly, with
respect to Gonsalves’s inplied contract claim the circuit court
erred by denying Nissan’s (1) notion for sumrmary judgnent,
(2) two notions for judgnment as a matter of law, and (3) renewed
notion for judgnment as a matter of |aw.

E. Def amati on Based on Conpell ed Self-Publication

Gonsal ves contends that the circuit court erred in
(1) granting Nissan’s notion for judgnment as a matter of |aw and
(2) refusing his instruction, based on forced self-publication.?
CGonsal ves urges that this court adopt the theory of conpelled
sel f-publication

This court has established the four el enents necessary

to sustain a claimfor defamation

(1) a false and defanmatory statenent concerning anot her

(2) an unprivileged publicationto a third party;

(3) fault amounting at |east to negligence on the part of
t he publisher [actual nmalice where the plaintiff is a
public figure]; and

(4) either actionability of the statenent irrespective of
speci al harm or the existence of special harm caused
by the publication.

Gold v. Harrison, 88 Hawai‘i 94, 100, 962 P.2d 353, 359 (1998)

2 Consal ves proffered the followi ng instruction on self publication

Self Publication. One who conmuni cates defamatory matter directly
to the defamed person, who hinmself conmunicates it to athird
party, has not published the matter to the third personif there
are no other circunstances. |f the circunmstances indicated that
comuni cation to a third party is likely, however, a publication
may properly be held to have occurred. Restatenment (Second) of
Torts 8§ 577; First State Bank of Corpus Christi v. Ake, 606 S.W2d
696 (1980)[.]
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(quoting Dunlea v. Dappen, 83 Hawai‘i 28, 36, 924 P.2d 196, 204

(1996)) (brackets in original) (quotations omtted). In
particular, it is an “elenmentary principle of tort law that a

defamation claimrequires publication to a third party.

The interest which is here protected is of that reputation
and for tort liability to lie for either slander or |ibel
the defamati on nust be communicated to sone third party

ot her than the person defaned.

Runnels v. Okanmpto, 56 Haw. 1, 3, 525 P.2d 1125, 1127 (1974).

This court has not addressed the issue of whether self-
publication of the reason for termnation by a former enployer to
prospective enpl oyers satisfies this publication requirenent.
Cenerally, “where a person conmmuni cates defamatory
statenents only to the person defaned, who then repeats the
statenents to others, the publication of the statenents by the
person defanmed will not support a defamation action against the
originator of the statenents.” David P. Chapus, Annotation,

Publication of Allegedly Defanntory Matter by Plaintiff (“Self -

Publication”) as Sufficient to Support Defanmtion Action, 62

A L.R 4th 616, 622-25 (1988) (survey of cases nationw de).

A mnority of the states have created an exception to
this general rule where “the plaintiff is effectively conpelled
to publish the defamatory nmaterial to prospective enployers.”

Sullivan v. Baptist Memil|l Hosp., 995 S.W2d 569, 573 (Tenn.

1999). The Court of Appeal of California explained the reason
for recogni zing an exception:

The rationale for making the originator of a defamatory
statenment liable for its foreseeable republication is the
strong causal |ink between the actions of the originator and
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t he damage caused by the republication. This causal link is
no |l ess strong where the foreseeable republication is nade
by the person defamed operating under a strong conpulsion to
republish the defamatory statenent and the circunstances

whi ch create the strong conpul sion are known to the
originator of the defamatory statenent at the tine he
conmuni cates it to the person defaned.

McKinney v. County of Santa Clara, 110 Cal. App. 3d 787, 797-98

(1980), quoted in Churchey v. Adol ph Coors Co., 759 P.2d 1336,

1344 (Colo. 1988); Lewis v. Equitable Life Assurance Soc’y of the

United States, 389 N wW2d 876, 887 (Mnn. 1986). Thus, sone

courts have held that, “in an action for defamation, the

publication requirenent may be satisfied where the plaintiff was
conpelled to publish a defamatory statenment to a third person if
it was foreseeable to the defendant that the plaintiff would be

so conpelled.” Lews, 389 NW2d at 888; see also MKinney, 110

Cal. App. 3d at 797-98; Churchey, 759 P.2d at 1345; Neighbors v.

Kirksville Coll ege of Osteopathic Medicine, 694 S.W2d 822, 825

(Mb. Ct. App. 1985); First State Bank of Corpus Christi v. Ake,

606 S.W2d 696, 701 (Tex. App. 1980).

Neverthel ess, the “mpjority of states addressing the
i ssue do not recognize self-publication as constituting
publication for defamation purposes, even when the publication is
conpelled in the enploynent setting.” Sullivan, 995 S.W2d at
573 (citing Gore v. Health-Tex, Inc., 567 So.2d 1307 (Al a.

1990)); see also Layne v. Builders Plunbing Supply Co., 569

N.E 2d 1104 (I11l. App. C. 1991); Parsons v. Gulf & South

Anerican Steanship Co., 194 So.2d 456 (La. C. App. 1967); Weder

v. Chem cal Bank, 608 N Y.S. 2d 195 (App. Div. 1994); Yetter v.
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Ward Trucking Corp., 585 A 2d 1022 (Pa. Super. C. 1991); Lunz v.

Neuman, 290 P.2d 697 (Wash. 1955). In addition, many federa
courts applying state | aw have recogni zed the majority rule.

See, e.q., De Leon v. Saint Joseph Hosp., Inc., 871 F.2d 1229,

1237 (4th Gr. 1989); Spratt v. Northern Autonotive Corp., 958 F

Supp. 456, 465 (D. Ariz. 1996); Sarratore v. Longview Van Corp.

666 F. Supp. 1257, 1263 (N.D. Ind. 1987); Hensley v. Arnstrong

Wrld Indus., Inc., 798 F. Supp. 653, 657 (WD. Ckla. 1992).

In Sullivan, the Suprene Court of Tennessee cited
several policy reasons for rejecting the doctrine of conpelled
self-publication. Sullivan, 995 S.W2d at 573. First, allow ng
a defamation claimin such context would interfere with

enpl oyers’, enployees’, and the public’s interest in “open

comuni cati on about job-related problens.” 1d. (quoting Layne,
569 N.E. 2d at 1111 (citation omtted)). “[T]he potential for

defamation liability every time an enployee is term nated would
chill comrunications in the work place, preventing enployers from
di scl osi ng reasons for their business decisions, and woul d
negatively affect grievance procedures intended to benefit the

di scharged enpl oyee.” 1d. More specifically,

[a] shutdown of communication would hurt both enpl oyees and
enpl oyers. Enpl oyees fal sely accused of m sconduct may be
wongfully term nated because they woul d never have a chance
to rebut the fal se accusations. Enployees who may be abl e
to i nmprove substandard job performances nmay fail to do so
because needed feedback is wthheld. . . . It seens that
bot h enpl oyees and enpl oyers stand to | ose if enployers
adopt a policy of silence. . . . Unfortunately, enployees
will bear the costs of such a policy w thout a correspondi ng
benefit.

Id. at 574 (quoting Louis B. Eble, Self-Publication Defamation:
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Enpl oyee Ri ght or Enpl oyee Burden?, 47 Baylor L. Rev. 745, 779-80
(1995)). Indeed, accepting the conpelled self-publication
doctrine may actually harm enpl oyees who have been fired for

di scrim natory reasons:

Normal Iy, a factfinder would be justifiably suspicious if an
enpl oyer fired an enpl oyee in a protected group and refused
to explain the reason for the termnation at the tinme of
discharge. In light of the self-publication doctrine,
however, an enployer’s silence could justifiably be viewed
as savvy rather than suspicious.

Id. (quotation, citations, and internal quotation marks onmitted).

Second, plaintiffs would have a perverse incentive to
not mtigate damages. See id. (citing Layne, 569 N E. 2d at
1111). Because (1) the statute of limtations in a defamation
case starts to run fromthe date of publication, and (2) a new
cause of action arises with each publication, a plaintiff “would
not only have the ability to control the statute of limtations
but al so the nunber of causes of action which arise.” Id. 1In
ot her words, a plaintiff need only apply for a job and give the
former enployer’s reason for termnation to have a cause of
action. Thus, a defendant enployer could be subject to liability
t hroughout the plaintiff’'s lifetine.

Third, the theory of conpelled self-publication
conflicts with the enpl oyee-at-will doctrine. See id. Under the
at-wi Il enpl oynent doctrine, an enployer may term nate an at-wl|
enpl oyee “at any tine for good cause, bad cause, or no cause.”
Id. (citation omtted). “To adopt the doctrine of conpelled
sel f-publication and to i npose a duty on enployers to conduct a

t hor ough investigation | eading to accurate concl usi ons woul d
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significantly conprom se these well-settled principles
enconpassed by the at-will enploynment doctrine[.]” Id.

(citations omtted); cf. discussion supra IV.C

Finally, the court recognized that the Tennessee
| egi sl ature had al ready “spoken on the issue of the enployer’s
l[iability incurred fromcomunicating information about the

enpl oyee.” 1d. at 574. The court stated:

Under [Tenn. Code Ann. 8§ 50-1-105 (Supp. 1998)], nere
negl i gence i s not enough to rebut the presunption in favor
of the enployer’s good faith. |In contrast, defamation nay
be proven by establishing that a party published a fal se and
defam ng statenment with reckl ess disregard for the truth or
with negligence in failing to ascertain the truth. Thus,
under the statute, an enpl oyer could not be held liable for
di scl osing all egedly defanatory infornati on about which it
was only negligent in ascertaining the truth. It follows,
therefore, that an enployer should not be held liable for
di scl osure of this same information when it is self-
publ i shed by a former enpl oyee.

ld. (citation omtted). W observe that the Hawai‘ |egislature
has |i kew se prescribed that an “enpl oyer that provides to a
prospective enpl oyer information or opinion about a current or
former enployee’s job perfornmance is presuned to be acting in
good faith and shall have a qualified immunity fromcivil
liability for disclosing the information and for the consequences
of the disclosure.” HRS § 663-1.95(a) (Supp. 1998).

W note that another argument against recogni zing the
conpel l ed self-publication theory in this context is that

“[t]ruth is an absolute defense” to defanmation. See Hensley, 798

F. Supp. at 657 (citations omtted). Thus, an enployer’s
statement that the enployee was term nated for a perceived reason

woul d be truthful, regardl ess of whether the reason itself was
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accurate. See id. But see Lews, 389 NW2d at 889 (“Requiring
that truth as a defense go to the underlying inplication of the
statenment, at |east where the statement involves nore than a
sinple allegation, appears to be the better view ”) (citation
omtted).

We adopt the majority rule of rejecting the theory of
conpel l ed sel f-publication. Accordingly, the circuit court did
not err in (1) dismssing CGonsalves's claimfor defamation and
(2) refusing CGonsalves’s instruction based on conpelled self-
publ i cati on.
F. Sancti ons

1. Di scovery sanctions

Gonsal ves argues that the circuit court erred in
granting Ni ssan sanctions agai nst Gonsal ves.?* Recently, in

Fujinmoto v. Au, 95 Hawai‘ 116, 153, 19 P.2d 699, 736 (2001),

this court explained that in the context of HRCP Rule 11
sanctions, a “showing of ‘bad faith’ is not required where the
conduct of counsel is at issue. Rather, an objective standard,
focusi ng on what a reasonably conpetent attorney woul d believe,
is the proper test.” 1d. (citations and internal quotation

signals omtted).

24 At a Septenber 7, 1999 hearing, the court awarded sanctions of
reasonabl e attorneys’ fees and costs because Gonsal ves had “noticed
[ Suehi sa’ s] deposition before [the court had] ruled on issues which [ Gonsal ves
had] raised in another notion concerning his redeposition.” On Decenber 10,
1999, the court determnined that Gonsal ves shoul d be sanctioned in the anount
of $5, 000.
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Here, as described in Nissan’s notion for sanctions?
on August 24, 1999, the circuit court deni ed CGonsal ves’s request
to redepose Suehisa. The court infornmed Gonsal ves’s counsel,
“[Flor you to ask to depose hi magai n under these circunstances
seens unwarranted.” The court, however, observed that if “the
docunents which are [later] produced call for a redeposition of
M. Suehisa,” then that could be arranged. On August 27, 1999,
Gonsal ves filed a notice of Suehisa s deposition. At the
heari ng, after N ssan pointed out that no subsequently produced
docurents required a redeposition the court reprinanded
CGonsal ves’ s counsel :

well, | know from M. Suehisa this, M. H att, you have
noticed his deposition before | have rul ed on issues which
you have raised in another nmotion concerning his
redeposition, and quite frankly | find that inappropriate.

I think you ought to wait until | nake a ruling or -- and
then you can notice his deposition, but now you' re asking ne
to allowit, to sone extent to allow his deposition and run

back and | ook at his -- at your notion, which isn't even
before ne yet, and | -- | don't think that that is a proper
practice.

G ven these circunstances, the circuit court did not abuse its
di scretion in sanctioning Gonsal ves’ s counsel .

Gonsal ves al so contends that the $5,000 in fees awarded
I S excessive and unreasonable. The circuit court nade its
decision after reviewing four filings by both parties, including
Ni ssan’s clained fees of $11,695.08, which detailed the
description of the time spent. There is nothing in the record to

indicate that the circuit court “exceeded the bounds of reason or

2% HRCP Rule 11(c)(1)(A) actually states that a “notion for sanctions
under this rule shall be made separately from other notions or requests.”
Here, however, Ni ssan conbined its notion for sanctions with a notion for
protective order and notion for shortened tine.
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di sregarded rules or principles of law or practice to the

substantial detriment of a party litigant.” Gold v. Harrison

962 P.2d 353, 359, 88 Hawai‘i 94, 100 (1998) (citing State ex

rel. Bronster v. United States Steel Corp., 82 Hawai‘ 32, 54,

919 P.2d 294, 316 (1996)). Accordingly, the circuit court did
not abuse its discretion in inposing the $5,000 attorneys’ fees
and costs sanction.

2. Post-trial sanctions

Gonsal ves’ s final issue on appeal is whether the
circuit court erred by denying his notion for HRCP Rule 11
sanctions based on Nissan’s (1) violation of a pretrial order and
(2) false clains of privilege and rel evance. 2®

HRCP Rul e 11 provides that “[i]f, after notice and a
reasonabl e opportunity to respond, the court determ nes that

subdi vi sion (b) has been violated, the court nay, subject to the

26 On May 1, 2000, the court denied Gonsalves's notion for sanctions.
Consal ves’ s appeal fromthe order denying sanctions against Ni ssan’s counse
is properly before this court. Rule 4(a)(3) provides:

Time to Appeal Affected by Post-Judgment Motions. |If, not

| ater than 10 days after entry of judgnent, any party files
a notion that seeks to reconsider, vacate, or alter the
judgnent, or seeks attorney's fees or costs, the tine for
filing the notice of appeal is extended until 30 days after
entry of an order disposing of the notion; provided, that
the failure to dispose of any notion by order entered upon
the record within 90 days after the date the notion was
filed shall constitute a denial of the notion

The notice of appeal shall be deened to appea
di sposition of all post-judgnent notions that are filed
within 10 days after entry of judgment.

The 90-day period shall be conputed as provided in
Rul e 26.

CGonsal ves’s notion was filed on February 28, 2000, which was before notice of
entry of judgnent was filed on April 4, 2000.
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conditions stated bel ow, inpose an appropriate sanction upon the
attorneys, law firns, or parties that have viol ated subdi vi sion
(b) or are responsible for the violation.” Thus, the circuit
court has the discretion to determ ne whether the inposition of

nonetary sanctions is appropriate. See Fujinoto, 95 Hawai‘i at

137, 19 P.3d at 720.

In the present case, the circuit court exam ned
Ni ssan’s counsel’s conduct at issue and found that, although it
was questionable, it did not rise to the | evel of being
sanctionable. Wth respect to a report N ssan inproperly clained

as irrelevant and privil eged, the court stated:

I think that counsel certainly needs to be cautioned
here that if you didn't cross the line, you were certainly
tiptoeing on it and you have to be careful and you should
not be playing fast and | ocose to gain a strategi c advantage
and | think it cane very, very close to crossing that line.

Wth respect to Nissan’s effort to introduce evidence w thout

notice and contrary to a pretrial order, the court expl ai ned:

In terns of the court’s pre-trial order regarding the dress,
I think 1've already nade the finding regarding a violation
of that order and so the rea issue then conmes to sanctions.

. . Soit really cones down to the pre-trial order
and sanctions and whet her they shoul d issue or not. Agan
M ss Evans, | think the natter with the pre-trial order and
dress, you are a zeal ous advocate for your clients. No
one’'s going to argue with that.

And the question is, how far is that zeal ousness
permtted to go? And at the same time, in settling jury
instructions, in conversing with you off the record about a
nunber of things, you' re a nice person. | have no aninus
personal ly or anything like that, but you are very zeal ous
when you defend your clients, as well you shoul d be.

And the real question is, where is the line? Were
are you going to drawit? Ae you going to step back from
the line or are you going to go up to, on, dip your toe over
the line. And | think you have -- with the pre-trial order
I think you crossed the line.
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You were tiptoeing on that line. That's the benefit
of the doubt. AmI| going to sanction you for it? It’'s
discretionary with the court and no, I’mnot. You're
cautioned. You' re adnoni shed. You can be zeal ous and you
can be straight up and be zealous at the sanme tinme. You
don’t have [to] cross that line. You don't have to tiptoe
onit and I think those comments of mine are sanction enough
and |’ mnot going to inmpose any nmonetary sanction.

There is nothing in the record to indicate that the circuit court
“exceeded the bounds of reason or disregarded rules or principles
of law or practice to the substantial detrinent of a party
litigant.” Gold, 962 P.2d at 359, 88 Hawai‘i at 100 (citing
Bronster, 82 Hawai‘ at 54, 919 P.2d 294 at 316).

Accordingly, the circuit court did not abuse its
discretion in declining to i npose a nonetary sanction. See
Fujinmoto, 95 Hawai‘i at 153, 19 P.3d at 736 (“For purposes of
appellate review, a distinction nust be nmade between zeal ous
advocacy and plain pettifoggery.”).

V. CONCLUSI ON

Because CGonsalves is unable to establish and nmaintain
his sex discrimnation, inplied contract, and prom ssory estoppel
clains, we remand for entry of a judgnent in favor of N ssan with
respect to the discrimnation, prom ssory estoppel, and inplied
contract clainms. Gonsalves's clains raised on appeal are w thout

merit.
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